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LAND       WATER       LIFE  

J. CRAIG SMITH 
jcsmith@SHutah.law  

 
July 8, 2024 

 
Skyline Mountain Special Service District 
Administrative Control Board  
Craig Godwin, Chair 
2201 SMR 
Fairview, UT 84629 
 
Via Email: craiggodwin99@gmail.com  

 
Re: Evaluation of Water Rights Held by Skyline Mountain Special  

Service District 
 
Dear Craig,  
 
 As counsel for Skyline Mountain Special Service District (“SMSSD”), I was 
asked to review and evaluate the water rights held by SMSSD, (“Water Rights”). 
This letter will communicate the results of my review and evaluation (“Review”) of 
SMSSD’s Water Rights. These Water Rights are critical to the core function of 
SMSSD, which is to serve the public with safe and sufficient culinary water within 
the boundaries of SMSSD.  
 
  Under Utah Code § 73-1-1 all water in Utah is property of the public subject 
to the rights held by individuals and entities, both public and private, to use a certain 
portion of water. Hence the term “water right.” Due to the laws found in Utah’s Water 
& Irrigation Code, Title 73 of the Utah Code, which governs the private use of public 
water, the right to use water, i.e., water rights, can be reduced or lost. Thus, all water 
right holders must be vigilant in managing their water rights. Periodic Reviews are 
key to avoiding loss or reduction of the Water Rights.  
 
 As to the condition and status of the Water Rights, the short answer is all of 
SMSSD’s Water Right are being well managed and are in excellent condition. None 
are facing any threat of being lost or reduced. I attribute this condition to the efforts 
of SMSSD Water Superintendent, Roy Fox, who has been proactive in caring for 
SMSSD’s Water Rights. When needed, he has involved water law practitioners – me 
and my firm – as well as water engineers, Hansen, Allen & Luce, to protect and care 
for SMSSD’s Water Rights. Roy should be commended for his continued efforts over 
many years. 
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I. SMSSD Water Rights1 
 
Currently, SMSSD owns the following water rights:  
 

Water Right No. Application/Diligence No. Priority Date 
65-368 A32616 1961 

65-1712 A40954 1971 
65-1713 D2510 1880 
65-2887 A6786 1916 
65-2928 A31189 1959 
65-3413 A32616 1961 
65-3434 A6786 1916 

 
All SMSSD Water Rights are “Perfected”, meaning there are no further 

administrative steps which still must be taken to secure recognition of the Water 
Rights by the State Engineer of Utah, Teresa Wilhelmsen, P.E., or the Utah Division 
of Water Rights (“DWRi”).2 The Water Rights are all in good standing and are 
approved for Municipal Use. This means the water can be used for domestic, 
irrigation, and other purposes, including all culinary uses. This is the best use 
classification possible for public water suppliers such as SMSSD. 
 
  All SMSSD Water Rights may be used within its service area, which coincides 
with SMSSD district boundaries. The only remaining outstanding administrative 
requirements for all SMSSD Water Rights is to complete the administrative process 
for approved Change Application a38502 (“Application a38502”), filed on the 
SMSSD Water Rights as explained below.  
 
 
 
 

 
1 A full description of SMSSD’s Water Rights is attached as Exhibit A. 
 
2 Prior to 1903 for surface water and 1935 for ground water, the right to use water was 
obtained by simply taking control of water and putting it to beneficial use. These early water 
rights are known as “Diligence Rights.” To acquire a water right after those dates, one must 
file an application with the State Engineer and successfully prosecute the application to 
conclusion. The final step in this administrative process is the issuance of a “Certificate of 
Beneficial Use” for the water right. Once the Certificate is issued the water right is 
“Certificated.” All of SMSSD Water Rights are Certificated except for Water Right No. 65-
1713 which is a Diligence Right for which no Certificate need be issued.  
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A. Approved Application a38502 

 
Change Applications are used to change the (1) place of use; (2) period of use; (3) 

nature of use; (4) season of use; or (5) point of diversion for a water right. The owner 
must file a change application (the official title is “Application for Permanent Change 
of Water”) with the Division of Water Rights.3  
 

A copy of the Order of the State Engineer (“OSE”) approving Application a38502, 
dated January 9, 2013, is attached as Exhibit B. The total amount of diversion 
approved in the OSE for Application a38502 superseded an earlier Change 
Application, a37792. Much like an application to appropriate, after a change 
application has been filed with DWRi, there is a process the change application must 
go through before the State Engineer either approves or rejects it.4 The change 
application must first be advertised once a week for two successive weeks in a 
newspaper of general circulation in the county. 

 
Interested parties in the area may file a Protest with the State Engineer 

protesting the change application.5 When protesting a change application, the 
protestant typically raises concerns about the impact of the approval on other water 
rights if the State Engineer approves the change application. By statute, the Protest 
period ends twenty days following the last day of advertisement of the change 
application in the local newspaper. A hearing may be held if a protestant requests a 
hearing or if the DWRi has other reasons or concerns for holding a hearing. 
Employees of the DWRi will preside at this administrative hearing and give both the 
applicant and the protestant(s) the opportunity to be heard. 
 

The State Engineer will then issue an OSE either approving or rejecting the 
application. If the application is approved, the OSE will also generally contain 
limitations and conditions of approval. There is no timeline for when the OSE will be 
issued. Generally, it takes six to eight weeks from the date of the hearing, but on 
more complex applications, it may take several months or even years for the State 
Engineer to issue an OSE. After an OSE approving a change application is issued, 
the water user typically has five years to file a “Proof of Beneficial Use” (“Proof”) to 
demonstrate the use approved is actually taking place. Once a Proof is filed, DWRi 

 
3 See Utah Code Ann. § 73-3-3; Utah Code Ann. § 73-3-3-5. 
 
4 A flow chart demonstrating the process of a change application is attached as Exhibit C. 
The status of change applications after they are submitted can also be tracked online at: 
https://www.waterrights.utah.gov/applicationsrecords/apptracker.asp. 
 
5 See Utah Code Ann. § 73-3-13. 
 

https://www.waterrights.utah.gov/applicationsrecords/apptracker.asp
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investigates the Proof and if acceptable, a “Certificate of Beneficial Use” 
(“Certificate”) is issued, and the administrative process is complete. If the water 
user is not ready to file a Proof at the end of the five-year period, an Extension 
Request for additional time to file the Proof may be filed. Such Extension Requests 
are quite common. In fact, when the DWRi sends out the Notice of a Proof being due, 
60 days prior to the due date, an Extension Request form is included with the Notice.  
 

Application a36502 has successfully reached the point in the administrative 
process of an OSE approving Application a36502. All that is left is for SMSSD to file 
a Proof and the State Engineer to then issue a Certificate on a36502. Several 
Extension Requests have previously been filed and approved on Application a36502. 
The most recent approval is attached as Exhibit D. The Proof due date is January 
31, 2027. SMSSD will need to file either another Extension Request or a Proof on or 
before that date. Even though a letter will be sent by the DWRi sixty days prior to 
the Proof due date, this date should also be calendared by SMSSD. 
 

B. Protection of SMSSD’s Water Rights from Loss by Nonuse or  
Forfeiture 

 
As mentioned above, SMSSD needs to be vigilant to avoid any reduction or loss 

of its Water Rights through forfeiture by nonuse. Lack of beneficial use of a water 
right—that is, failure to put the water right, or any portion of a water right, to its 
beneficial use for seven or more years—may result in its forfeiture.6 Non-use of a 
water right—that is, failure to put the water right, or any portion of a water right, to 
its beneficial use for seven or more years—may result in its forfeiture.7 The forfeiture 
statute, Utah Code Ann. § 73-1-4, specifies that “[w]hen an appropriator or the 
appropriator’s successor in interest abandons or ceases to use all or a portion of a 
water right for a period of seven years, the water right or the unused portion of that 
water right is subject to forfeiture.” Exceptions include (1) use of water under 
agreement or lease, (2) situations where land is under a federal or state fallowing 
program, (3) periods when water is not available from the natural system or due to 
priority, and (4) water that is held for reasonable future needs by a public water 
supplier.  
 

Forfeiture actions are exclusively judicial.8 Only a court may declare a water 
right to be forfeited based on clear and convincing evidence of seven years of nonuse 

 
6 Utah Code Ann. § 73-1-4(2). Conversely, prior to 1939, seven years of adverse use could 
bestow title on the user. See Utah Code Ann. § 73-1-4; Utah Code Ann. § 73-3-1; see also Otter 
Creek Reservoir Co. v. New Escalante Irrigation Co., 2009 UT 16, 203 P.3d 1015. 
 
7 Utah Code Ann. § 73-1-4(2). 
 
8 See Jensen v. Jones, 270 P.3d 425 (Utah 2011) 
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not excused by an exception or nonuse approval. Accordingly, forfeiture actions are 
quite rare. First, to bring a forfeiture action, there must be standing as the Utah 
Supreme Court held it was a requirement in Washington County Water Conservancy 
Dist. v. Morgan, 2003 UT 58, 82 P.3d 1125. Second, often the benefit in successfully 
bringing and prosecuting a judicial forfeiture claim is indirect. The forfeited water 
right ceases to exist. All junior water rights in the same source benefit. You cannot 
gain a water right through a forfeiture claim. Third, while the State Engineer is 
authorized to bring forfeiture actions throughout the state, as a rule the State 
Engineer does not. Rather, the State Engineer employs her administrative powers to 
not approve or reduce the acre-feet approved when an application is filed on a water 
right which has not been beneficially used.9 The forfeiture statute applies a 15-year 
statute of repose for a judicial action declaring a forfeiture.10  
 

An important protection from loss of SMSSD’s Water Rights from a claim of 
nonuse causing forfeiture is the ability for a “Public Water Supplier” to hold water 
rights for reasonable future needs without fear of loss by nonuse. Changes to Utah’s 
forfeiture statute Utah Code Ann. § 73-1-4 in 2008 enables SMSSD to take advantage 
of this protection. The first requirement is SMSSD must qualify as a Public Water 
Supplier. Utah Code Ann. § 73-1-4(1)(b) defines a Public Water Supplier as an entity 
which: (i) supplies water, directly or indirectly, to the public for municipal, domestic, 
or industrial use; and (ii) is: (A) a public entity. SMSSD qualifies as a Public Water 
Supplier. SMSSD serves municipal water to the public and is a “Public Entity” which 
is defined in Utah Code Ann. § 73-1-4(1)(a)(v) to include political subdivisions of the 
State of Utah. SMSSD is a Special Service District created by Sanpete County under 
Title 17D, Chapter 1 of the Utah Code. Utah Code § 17D-1-103(1)(a)(iii) specifies all 
Special Service Districts are a political subdivision of the state of Utah. 
 

A second requirement to take advantage of the protection from forfeiture for 
Public Water Suppliers holding water rights for future use is to have and submit a 
“Forty Year Plan” to the DWRi which shows the water rights, or a portion of the water 
rights, being held for future use will be needed in the next forty years. Utah Code 
Ann. § 73-1-4(2)(e)(vii) indicates that the water right is protected from forfeiture if a 
water right is: 
  

 
 
9 See Utah Code Ann. § 73-3-3 & 8. 
 
10 Utah Code Ann. § 73-1-4(2)(c)(ii)(A). 
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 “(A) (I) owned by a public water supplier; 

 
(II) represented by a public water supplier's ownership interest in a water company; 
or  

 
(III) to which a public water supplier owns the right of beneficial use; and 

 
(B)  conserved or held for the reasonable future water requirement of the public, which is 
determined according to Subsection (2)(f);”  

 
To prevent abuse of this protection, the DWRi has adopted Rule R655-18. This 

Rule requires the adoption of the Forty Year Plan and sets standards for the Plan. 
The Standards are: 

 
R655-18-5. Plan Standards. 
 
(1)  Each 40 Year Plan or supplement to an existing Plan submitted to the Division of Water 
Rights shall be signed and certified by a Professional Engineer with their respective professional 
seal affixed. 
(2)  A 40 Year Plan must explicitly identify each specific water right or rights for which the Plan is 
being submitted. 
(3)  A previously submitted Plan may be supplemented to address a specific water right or rights 
for which a Public Water Supplier includes as part of a previously submitted Plan. 
(4)  When a Public Water Supplier submits a 40 Year Plan or a supplement to a Plan each part of 
the Plan must be up-to-date and current. 
(5)  A Public Water Supplier may prepare multiple 40 Year Plans to address separate and distinct 
water systems, which may include areas to which the Public Water Supplier supplies or reasonably 
plans to supply water. 
(6)  A 40 Year Plans shall include the following for a Public Water Supplier: 
(a)  amount of physical water currently diverted and used in the system; 
(b)  a description of the system and sources of water; 
(c)  the projected Future Water Requirements for the system; 
(d)  a comprehensive inventory list for the system of the Public Water Supplier's interest in either 
water rights, ownership shares in water companies, or any contracts or other documents 
evidencing its right to receive water from other entities; and 
(e)  an explanation of how each specific water right, for which the 40 Year Plan is being 
submitted, is needed to meet the projected Future Water Requirements of the system. 
(7)  The projected population within the Public Water Supplier's Service Area shall be based upon 
population estimates prepared by the Utah Population Committee or a comparable estimate 
including estimates prepared by a state agency, political subdivision of the state, an association 
of governments, or an Interlocal Cooperation Act entity. 
(8)  Projected water use per capita and other water use demand estimates shall be based upon 
established engineering principles, actual water use data, or other reliable measures. 

 
In 2019, the engineering firm of Hansen, Allen & Luce created the current 

Forty Year Plan for the SMSSD Water Rights. A copy of this Forty Year Plan is 
attached as Exhibit E. This Plan has been submitted to the DWRi, as required in 
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the Rule, and can be found in the water right files kept by DWRi. In the Forty Year 
Plan, all of the Water Rights of SMSSD will be needed within the next forty years. 
Thus, the Water Rights meet all the requirements for this protection from loss 
through forfeiture under Utah Code § 73-1-4(2)(e)(vii).  
 
II. Total Acre-Feet Discrepancy 
  
 Finally, if you compare the total acre-feet of each of the Water Rights it totals 
263.9 acre-feet.11 However, only 222.8 acre-feet are approved under Approved 
Application a38502. This discrepancy is explained in the OSE which approved a prior 
change application a26740 dated June 6, 2003:  
 

Upon review of the underlying rights. and in quantifying these water 
rights. it was found that Water Right No. 65-1712 was approved for a 
flow rate of 0.015 cfs and limited by memorandum decision to 0.73 acre-
foot. In a letter regarding Diligence Claim No. 65-1713 (02510), it was 
stated by Charley Riddle that Neil Jorgenson. who owns Skyline Sheep 
Co. runs 1000 ewes and 1000 lambs up in the spring and back in the fall. 
Therefore. assuming two weeks in the spring and two weeks in the fall 
the stockwater use would consume 0.86 acre-foot. Water Right No. 65-
368 is certificated for 0.37 cfs or 70.45 acre-feet for six full-time and 271 
part time domestic uses. Water Right No. 65-3413 (a25493) is approved 
for a flow rate of 0.63 cfs or 120.0 acre-feet for part-time domestic 
purposes of 480 families. It was originally filed for 40 acres of irrigation. 
Water Right No. 65-2887 (a25880) is approved for a flow rate of 0.0495 
cfs or 12.0 acre-feet for part-time domestic purposes of 48 families. It 
was previously certificated for the irrigation of 4.0 acres of land. Water 
Right No. 65-2928 (a25610) is approved for a flow rate of 0.10 cfs or 18.31 
acre-feet for part-time domestic purposes of 62 families. It was 
previously certificated for the irrigation of 6.1032 acres. The flow rate 
and acre-foot amount for these underlying rights total 1.1645 cfs or 
222.35 acre-feet. The following is a summary of these rights as they 
originated. or as the have been certificated showing the diversion and 
depletion amounts: 

 

 
11 Water Right No. 65-1712 was originally approved for 0.015 cfs, which is equivalent to 10.86 
acre-feet. When change application a26740 was submitted, the heretofore amount totaled 
273.9 acre-feet. The reduction to 0.73 acre-feet outlined in the OSE brings the grand total of 
each of the Water Rights to 263.9 acre-feet. 
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 Thus, the total acre-feet was reduced from 263.9 to 222.8 acre-feet. A copy of 
the OSE for the Approved Application is attached as Exhibit F. 
 
III. Conclusion 
 

It is my hope that you and the Board of SMSSD find this information to be 
helpful. If you have any questions, please contact me. Thanks. 
 
 

Yours Truly, 
SMITH HARTVIGSEN, PLLC 
 
 
 
J. Craig Smith 
Ethan M. Smith 

 
cc: Beca Mark, Clerk 

Roy Fox, Water Superintendent 
SMSSD Board 



EXHIBIT A 



Summary of Water Rights -- Skyline Mountain Special Service District 
Protected and Attorney Client Privileged

WR# Owner Application/Claim 
Number Change Status Priority Source Diversion 

(cfs)
Diversion 
(acre-feet)

Irrigation 
(acres)

Stock
(ELUs)

Municipal 
(acre-feet)

Domestic
(EDUs)

Other (acre-
feet)

65-368 Skyline Mountain SSD A32616 a38502
Approved - 
proof due 
1/31/2027

1961 Underground 
Well 0.37 70.45 271.0000

65-1712 Skyline Mountain SSD A40954 a8651
a38502

Approved - 
proof due 
1/31/2027

1971 Underground 
Well 0.015 0.73 0.73

65-1713 Skyline Mountain SSD D2510 a38502
Approved - 
proof due 
1/31/2027

1880 8 Unnamed 
Springs 0.1381 42 1510.0

65-2887 Skyline Mountain SSD A6786 a38502
Approved - 
proof due 
1/31/2027

1916 Archie's Hollow 0.0495 12 4.00

65-2928 Skyline Mountain SSD A31189 a38502
Approved - 
proof due 
1/31/2027

1959 Underground 
Well 0.1 18.31 6.10

65-3413 Skyline Mountain SSD A32616 a38502
Approved - 
proof due 
1/31/2027

1961 Underground 
Well 0.63 120 40.00

65-3434 Skyline Mountain SSD A6786 a38502
Approved - 
proof due 
1/31/2027

1916 Archie's Hollow 0.002 0.5 0.17

1.3046 263.9900 50.2703 1,510.0000 0.0000 271.0000 0.7300TOTAL



 

 

 
 

EXHIBIT B 
 
 
 
 
 
 
 
 





















 

 

 
 

EXHIBIT C 
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EXHIBIT F 
 
 
 
 
 
 
 
 












